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To find out more about the UK consumer credit regime, click here:

http://www.dti.gov.uk/consumers/consumer-finance/credit-act-2006/index.html
To find about more about reform proposals at EU level, click here:

http://ec.europa.eu/consumers/cons_int/fina_serv/cons_directive/index_en.htm
First National Bank case & UTCCR – page [295]

Director General of Fair Trading v First National Bank Plc [2001] UKHL 52

This case concerned a challenge by the OFT under the Unfair Terms in Consumer Contracts Regulations 1999 to First National's standard conditions for loans to consumers.  The term in question allowed the bank to continue to claim interest on debts both before and after judgment.  For example, if a consumer had got into arrears with their loan payments and the bank took them to court, the court would normally make an order for payment of the interest owing up to the date of judgment – but not after that date.  In order to claim that money, the bank argued that it had to rely on the terms of its contracts with consumers.  However, many consumers felt this was unfair – they expected their only payments to be those stated in the court order.  They argued that more attention should have been drawn to this term and that it struck an unfair balance between consumers and the bank.  The OFT failed to convince the first instance judge that the term was unfair but succeeded in the Court of Appeal, which concluded that customers would be surprised by it (and that it therefore breached the requirement of "good faith").

The House of Lords said that consumers' reactions to the term were understandable. However, it did not think that the term itself was unfair.  This was because the "surprise" element of the term arose more because of the practice of the English courts in not making orders requiring payment of interest relating to periods after as well as before the date of judgment.  This was not something that was the fault of the bank.  However, the House of Lords rejected the bank’s argument that clause could not be challenged under the UTCCRs because it was a "core term".  Such a wide interpretation of the exception for core terms would defeat the purpose of the Regulations.

Click here to read the House of Lords judgment:

DGFT v First National Bank
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To find out more about the Advertising Standards Authority, click here:

http://www.asa.org.uk/asa/
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